The common law appears to have no counterpart to the German doctrine of culpa in contrahendo: that contracting parties are under a duty, classified as contractual, to deal in good faith with each other during the negotiation stage, or else face liability, customarily to the extent of the wronged party's reliance. In this comparative study Professor Kessler and Mrs. Fine find, however, that notions o f good faith and fair dealing are frequently expressed in the American contract law affecting preliminary negotiations, firm offers, mistake, and misrepresentation, and that the doctrines of negligence, estoppel, and implied contract, among others, have at the same time served many of the doctrinal functions of culpa in contrahendo.
I. INTRODUCTION
The doctrine of culpa in contrahendo goes back to a famous article by Jhering, published in 1861 entitled "Culpa in contrahendo, oder Schadensersatz bei nichtigen oder nicht zur Perfektion gelangten Verträgen." 1 It advanced the thesis that damages should be recoverable against the party whose blameworthy conduct during negotiations for a contract brought about its invalidity or prevented its perfection. Its impact has reached beyond the German law of contracts.
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In Jhering's view, the German common law of his day, the so-called Gemeines Recht, was seriously defective in not paying sufficient attention to the needs of commerce. It did not adequately correct the will theory 2 and the meeting of minds requirement. To give some of his illustrations: a slip of the pen, an erroneous transmission of an offer or acceptance, an essential unilateral mistake as to the identity of the other party or of the subject matter however impalpable, fatally affected the validity of the contract. As a result a buyer, for instance, who inadvertently ordered 100 pounds instead of the intended ten was not liable to reimburse the seller for the costs of transporting the merchandise rejected. Furthermore, he argued, the prevailing view made it impossible for an offeree to rely on the perfection of the contract even if he had dispatched his acceptance because death of the offeror might have occurred or revocation of the offer might have been sent before the acceptance had become effective. Objective impossibility, finally, even if known to the promisor, brought about the invalidity of the contract. These and other instances where a party by "lack of diligence" had prevented the consummation of a valid contract persuaded Jhering to raise in a systematic fashion the question whether the "blameworthy" party should not be held liable to the innocent party who had suffered damages relying on the validity of the contract. His answer was in the affirmative. Of course, the party who has relied on the validity of the contract to his injury will not be able to recover the value of the promised performance, the expectation interest. But, he suggested, the law can ill afford to deny the innocent party recovery altogether; it has to provide for the restoration of the status quo by giving the injured party his "negative interest" or reliance damages. The careless promisor has only himself to blame when he has created for the other party the false appearance of a binding obligation. 3 This is the meaning of culpa in contrahendo. 4
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Although Jhering's reading of the then existing law, particularly his interpretation of the Roman sources, and the culpa rationale he advanced were subjected to criticism, 5 his basic ideas have strongly influenced the development of many though not all civil law systems. This is particularly true for the German legal system. The framers of the civil code, it is true, were not ready to adopt a general theory of culpa in contahendo. But in some of the code's provisions the impact of Jhering's theories can be clearly seen. For instance, the civil code drastically modified the will theory of contracts so as to protect injurious reliance. While a promise made in the belief that it will not be taken seriously is still void, and a promise affected by unilateral mistake may still be voidable, the party injured by invalidity or disaffirmance of a contract will be entitled to recover his reliance interest. Going beyond Jhering, liability in these situations does not even presuppose fault. 6 Thus the civil code, although not adopting the objective theory, has broken with the will theory in its radical form and adopted a compromise solution aiming at the protection of both parties. Furthermore, under section 307, the code has adopted the Jhering solution of the impossibility problem, providing that one who knows or ought to know of an existing impossibility is liable in damages to the extent of the other party's reliance.
In the decades following the enactment of the civil code, case law with the aid of the legal literature began to treat the isolated provisions of the code as instances of a general scheme of precontractual liability. 7 Going beyond a mere correction of the will Page: 404 dogma, culpa in contrahendo became anchored in the great principle of good faith and fair dealing which permeates, we are told, the whole law of contracts, controlling, indeed, all legal transactions. 8 The comprehensive theory which has gradually emerged is still in the process of expansion. 9 Once parties enter into negotiations for a contract, the sweeping language of the cases informs us, a relationship of trust and confidence comes into existence, irrespective of whether they succeed or fail. 10 Thus, protection is accorded against blameworthy conduct which prevents the consummation of a contract. A party is liable for negligently creating the expectation that a contract would be forthcoming although he knows or should know that the expectation cannot be realized. 11 Furthermore, the parties are bound to take such precautionary measures as are necessary for the protection of each other's person or property. A store, for instance, is liable in accordance with contract principles to a customer who is injured through the negligent handling of rnerchandise by a clerk. So is the owner of a restaurant to a guest who enters and is injured because the premises are unsafe. 12 Of particular importance are the duties of disclosure imposed on negotiating parties in the interest of fair dealing and the security of transactions. Each party is bound to disclose such Page: 405 matters as are clearly of importance for the other party's decision, provided the latter is unable to procure the information Page 2/28 himself and the nondisclosing party is aware of the fact. 13 To illustrate: The owner of a house negotiating for its sale has made arrangements for inspection with a prospective buyer. He fails to give notice that he has sold the house to a third party and the prospective buyer makes a trip in vain. 14 The seller of a house "negligently" fails to notify the buyer that the housing authority is planning to take over the rental of the house making it impossible for the buyer to move in. The action of the housing authority frustrates the purpose of the contract envisaged by the buyer and known to the seller. 15 A party "negligently" discharging his duty to inform by giving erroneous information is equally liable. 16 In all these instances culpa in contrahendo has been invoked and the blameworthy party held liable for the resulting injury. The victim is to be restored to the position he would have occupied had there been no violation of the duty of disclosure. Since in most situations where the duty to disclose was violated the other party, if correctly informed, would have abstained from entering into the contract, it makes good sense to measure liability, as a rule, on the basis of the reliance interest and not in terms of the benefit anticipated, the expectation interest. For example, one who enters into a partnership agreement on the basis of misleading information concerning the value of assets to be brought into the venture by the other party is entitled to be put in the position he would be in had he received correct information. Since, in all likelihood, he would not have joined a partnership on the basis of correct Information, he is entitled to recover the loss he suffers if the partnership fails due to undercapitalization. 17 But he is not entitled to recover his expected profits. The expectation interest can only be recovered if it can be shown that without culpa in contrahendo the contract would have been concluded on the terms anticipated by the innocent party. 18
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Liability for culpa in contrahendo, in keeping with the generally applicable principle governing contractual liability under German law, presupposes fault, i.e., at least negligence. 19 Since the standards of negligence are objective it is sufficient that the party to be held liable deviated from the standards of care and fairness expected under the circumstances. 20 Nevertheless, the classification of culpa in contrahendo liability as contractual, which is constantly emphasized, is of great practical importance due to the inadequacy of tort law. German tort law, in contrast to other civil law systems, has not adopted a general principle of liability wherever there is injury caused by fault. Instead it consists of a number of individual torts, and negligent causing of mere pecuniary harm, as distinct from injury to the person or property, is not one of them. Furthermore, while a contracting party is equally liable on the contract whether he acts personally or through an agent, in tort a principal is liable for the acts of his agent only if he is guilty of negligent selection or supervision. 21 The impact of Jhering's thesis has not been confined to the German law of contracts. Culpa in contrahendo doctrine has profoundly affected Austrian and Swiss law. 22 It has been widely discussed in the French literature and may thus have influenced the case law, even if only indirectly. 23 However, in contrast to developments in Germany, precontractual duties of care seem to have become an issue mainly in situations where strict adherence to classical will theory and to the meeting of minds requirement Page: 407 was found to lead to undesirable results. The elaborate and detailed expansion of precontractual duties, characteristic of German law, appears to have no French counterpart. The Code Civil itself, however, furnishes an illustration of the culpa in contrahendo principle, providing in article 1599 that while the sale of a thing belonging to another is void, if the purchaser is unaware of the seller's defective title he may recover damages from him. Since French, unlike German tort law, recognizes a general liability for fault, 24 the widespread discussion of Jhering's theory is noteworthy. Jhering's influence on the development of the Italian law is more pronounced. The new Italian code of 1942 has introduced two provisions codifying the doctrine. Article 1337 contains an express provision imposing a responsibilità precontrattuale in accordance with the principles of good faith, and article 1338 prescribes that a party who, when entering into the contract, knew or should have known of its invalidity must reimburse the other party who innocently relied on its validity.
To sum up: whatever their theoretical basis or range of application, notions of good faith in the form of culpa in contrahendo or otherwise have become firmly established in the civil law system. Thus, the idea that parties when negotiating for a contract are dealing at arm's length has found a powerful rival. Indeed, it has been claimed, particularly in the German literature, that the expansion of Jhering's doctrine is one of the many striking instances illustrating increasing awareness of the social nature of the institution of contract and the profound transformation of its law. The success of the doctrine, it has been asserted, is a clear indication of the inadequacy of the model employed or presupposed in classical theory of contracts and its great civil law codifications. 25 This is a challenging thesis indeed, and all the more since it creates the impression of a profound cleavage between the philosophies of contract underlying the civil and the common law. The common law of contracts, its case law informs us, permits negotiating parties to deal with one-another at arm's length. To be Page 3/28 Page: 408 sure, since the days when Lord Mansfield began to shape the modern law of contracts, it has come to recognize the duty to perform in good faith. 26 Indeed, the Uniform Commercial Code has now imposed an obligation to perform in good faith, and defines good faith in terms of "honesty in fact" and, "in the case of a merchant, observance of reasonable commercial standards of fair dealing in the trade." 27 But, it is argued, the good faith principle ought not to be carried over into the formation stage of contracts. 28 While American labor law does go so far as to expressly impose the duty to bargain in good faith, the Taft-Hartley Act is quite explicit in preserving freedom of contract. It expressly states that the "obligation [to bargain in good faith] does not compel either party to agree to a proposal or require the making of a concession." 29 Discussions of the general law of contracts have ignored this by no means generally approved expansion and have limited such duty to cases where a fiduciary relationship exists. 30 Our paper is an attempt to study culpa in contrahendo and the requirement of good faith on a comparative basis so as to determine whether these notions are completely foreign to the way of thinking of a common law lawyer. Given the similarity in the structure of Western commercial and industrial society this is hardly plausible, despite the powerful influence of tradition. The absence of good faith language is by no means conclusive. Notions of culpa in contrahendo and good faith have clearly given rise to many concepts applicable during the negotiation stage, such as the notions of promissory estoppel and the implied in fact collateral contract, which have been employed in order to protect reasonable reliance on a promise. 31 Furthermore, the German contract rules of good faith find their functional equivalent in certain common law tort doctrines, such as the special liability of a proprietor to a business invitee. To study the impact of the
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ideas of good faith on the law dealing with contract in the negotiation stage it seems best to start with the cardinal notion of the classical theory: freedom of contract. This is necessary since the good faith principle so applied will, we are told, conflict with this great idea.
II. FREEDOM OF CONTRACT AND GOOD FAITH

A. Compulsory Contracts
Classical contract theory, both in civil law and common law countries, has found its most striking expression in the idea of freedom of contract, the counterpart, if not the result, of free enterprise capitalism. Contract liability, in principle, presupposes an agreement or at least a promise voluntarily given. There is no duty to contract except on terms agreed upon. Contract and compulsion, in this view, are antithetical notions. 32 Freedom of contract has its corollary in the "policy of certainty" and the principle of judicial nonintervention. The terms of an agreement to be enforceable should be "so certain that parties can know what to rely upon and courts can determine when performance or breach has occurred and what the precise remedy should be." Furthermore, the responsibility for making an enforceable contract has to rest with the parties, and courts should have no power to alter agreements or construe parties into contracts. 33 And yet in an expanding area not limited to the countries of the civil law system, society has come to rely on a duty to contract or on compulsory contracts to insure the supply of certain necessities of individual and commercial life. Often at least one of the parties may be entering into an agreement because he is under an enforceable duty to do so, or the terms of a contract may wholly or in Part have been prescribed by statutory fiat. 34 Public utilities
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have been subject to a duty to contract, i.e., a duty to accommodate from available production "without discrimination and on proper terms all who request . . . service." 35 Outside the public utilities field the domain of compulsory contracts has been haltingly expanded to areas where protection against the dangers inherent in the conditions of modern life has become a matter of paramount public policy. In this country, for instance, the duty to insure against motor and industrial accidents and the corresponding duty imposed upon insurance carriers to accept applications is on the increase. 36 In such other fields as fire and life insurance there is no duty to contract, but once the insurance company has accepted an application the terms of the contract are either totally or partially set by statute. It has even been suggested that in the light of the public nature of the insurance company, "it would not . . . be a very long step to the rule that the insurance company must give its service to all proper applicants." 37 In recent years the question has been widely debated whether outside the public utility field the duty to contract should be Page 4/28 used as a weapon to combat monopolies. This discussion has not been confined to the United States. In Germany, for instance, the former Reichsgericht, in a long series of decisions, has taken the position that a refusal to deal will be actionable if it has as its purpose unfair competition or the exploitation of a monopoly and is Page: 411 aimed either at the elimination of a potential competitor or the extortion of unfair terms. 38 In this country the privilege of a "private trader" to deal with whom he pleases, the so-called Colgate doctrine, 39 has been considerably modified. Refusals to deal by a single seller, irrespective of his market position, have not been proscribed. Rather, the modification has taken the form of expanding what may be termed "joint action." Even here the protection accorded to the injured party is still imperfect under present antitrust laws. 40 In France, during the last two decades, the reaction against freedom of contract has been most dramatic. To curb its abuses in the form of restrictive and discriminatory practices, French legislation has subordinated freedom of contract to what is believed to be freedom of competition. Pricing practices, such as resale price maintenance, the continued imposition of discriminatory conditions of sale, price discrimination not justified by cost, and tie-ins have been made criminal offenses. So have refusals to deal (refus de vente): Any producer, trader, person engaged in industry, or craftsman is under duty to "satisfy to the best of his ability and upon the customary trade terms any request for the purchase of goods or the performance of services which has no abnormal character and is made in good faith . . . ." 41 Thus the refusal to deal provision reaches a broader group than the statutory duty to deal imposed in this country by the original Clayton Bill passed by the House in 1914. 42 Its provision, subsequently excised by the Senate, imposed a duty upon owners and trans-
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porters of hydroelectric energy, coal, oil, gas, and other minerals to sell to all responsible persons. Although exclusive dealing contracts in France are not included in the list of prohibited practices, administrative rulings have applied the spirit of the law to these arrangements to make sure that the duty to deal cannot be easily avoided by pleading exclusive dealing contracts which exhaust the supply. Broadly speaking, exclusive dealing contracts are legal in France only if (1) they do not constitute an attempt to evade the statute, (2) the products involved are of high quality or technical complexity which need servicing or demonstration by skilled personnel, and (3) the arrangement calls for exclusivity on both sides. This flexible attitude of the administrative agencies was approved by the Cour de Cassation. 43 The enforcement of the scheme is left with the Ministry of Finance and Economic Affairs which has discretionary powers with regard to bringing criminal proceedings. There seems to be a tendency to secure compliance with the law without legal proceedings.
B. Preliminary Negotiations and Good Faith
Occasionally, the thesis has been advanced that once parties have entered into negotiations for a contract neither party can break them off "arbitrarily" without compensating the other party for his reliance damages. 44 Case law and literature, on the whole, however, have had the good sense to reject this idea. If the utility of contract as an instrument of selfgovernment is not to be seriously weakened, parties must be free to break off preliminary negotiations without being held to an accounting.
But this privilege presupposes that the parties have not come to a binding agreement. What may still seem to be a phase of preliminary negotiations to one of the parties may be regarded by the law as a binding commitment in the interest of fair dealing. The further negotiations have progressed the more unsafe it becomes to withdraw. 45 Modern contract law has gone far in reconciling freedom of contract and the "policy of certainty" of transactions with the dictates of good faith and business convenience. The
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principle of certainty, requiring full and final agreement for the consummation of a contract, has been relaxed so as not to disappoint legitimate expectations grounded in the reasonable belief that "a deal is on."
Incompleteness.
Contract law, anxious not to incur the reproach of being "the destroyer of bargains" has permitted parties to keep their arrangements flexible and has taken into account that "business men of ten record the most important agreements in crude and summary fashion." 46 Thus, the fact that terms are omitted or left for further agreement does not necessarily Page 5/28
give an out to the party anxious to withdraw. 47 Upon being satisfied that an agreement was intended or that one party justifiably relied on the deal and the other party ought to have known that he would so rely, a court may be ready to supply missing terms or give concrete meaning to indefinite terms, provided, as judges are fond of saying, objective criteria for establishing the terms are available in the agreement itself, a prior or subsequent course of dealing, or accepted business practices. This tendency is particularly important where the party claiming lack of agreement has invited or encouraged action so that non-enforcement would leave the relying party in a disadvantageous position. 48 To be sure, the mere fact that the parties thought they had Page: 414 a contract is not enough to turn an arrangement utterly lacking in definiteness into a contract. But before courts are ready to strike down a bargain "indefiniteness must reach the point where construction becomes futile." 49 The degree of certainty required varies with the transaction involved; of particular importance, but not a prerequisite, is the fact that a contract with standard terms was contemplated. 50 In this country the Uniform Commercial Code has attempted to consolidate the gains toward flexibility and fairness made by progressive case law. 51 
Formalities.
Similarly, an agreement of the parties to reduce their informal understanding to a writing does not necessarily mean that so long as this has not been done either party can back out with impunity. The writing envisaged may according to the intention of the parties as interpreted constitute a mere memorial whose absence will not prevent the formation of a contract. Of course courts will honor the intention of parties who stipulate that a binding agreement shall not be formed until the negotiations are reduced to a formal contract. 52 Frequently the issue has arisen whether a party can prevent the formation of an enforceable contract by refusing to give the promised memorandum or by refusing to cooperate in the formalization of the agreement required for its enforceability. In this country there seems to be a tendency against protecting the promisee from the Statute of Frauds in such cases even if he can prove that the promisor never intended to keep his promise to comply with the Page: 415 statute or not to insist on the required memorandum. To hold otherwise would, according to the prevailing case law, thwart the basic purpose of the statute: "to prevent persons from being enmeshed in and harassed by claimed oral promises made in the course of negotiations not ending in contracts reduced to writing . . . ." 53 However this rule is not without a counterrule. The promisee will be protected with the help of the doctrine of estoppel if circumstances Show that an inequitable advantage has been taken of him, resulting in unjust enrichment or "unconscionable injury." 54 Estoppel becomes all the more important if the promisee's injury has not resulted in a benefit to the promisor, since then a restitutionary remedy is not a,vailable. 55 German law offers striking parallels. The German Civil Code has formal requisites f or socially important transactions so as to provide for evidentiary security and to prevent inconsiderate engagements. 56 A contract to transfer rights in land, for instance, requires judicial or notarial authentication. All the terms of the contract, including price, must be set out accurately. Non-observation of the prescribed form, for instance, an inaccurate statement of the purchase price to save taxes or fees, makes the transaction void and the parties, as a rule, are within their rights if they claim invalidity. 57 But a constant flow of decisions by the former Reichsgericht and now the Bundesgerichtshof has done much to soften the strictness of the law by applying principles of good faith dealing. Noncompliance with the formal requisites, for instance, cannot be pleaded by a party who has fraudulently talked the other party out of insisting on compliance or who "negligently" has caused the other party mistakenly to believe that no formality is needed to validate the contract. 58 Recent decisions have gone even beyond culpa in contrahendo doctrine. Fraud or negligence during negotiations are no longer required to estop invocation of noncompliance with formalities. It is enough that lack of compliance with the formality required is pleaded in Page: 416 violation of the "community sense of justice." 59 This is true, in particular, where the party claiming invalidity has enjoyed the benefits of the transaction and wants to avoid performance of his side of the bargain. 60 It is worthy of note that here culpa in contrahendo operates to cure a formally invalid contract, thus giving the innocent party greater protection than his reliance interest.
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Silence.
Common and civil law are in basic agreement that silence of itself does not constitute assent. 61 This is as it should be so long as we believe in freedom of contract. The great principle would suffer serious impairment if the offeror could compel the offeree to take action lest he be bound by an offer unintentionally or, perhaps, even unwillingly. There is, in theory, therefore, no duty to reject an offer by positive action. But, everywhere, the rule that silence does not constitute assent has been qualified. The emerging counterrule has not been confined to situations where the offeree has appropriated benefits (goods or services) without being justified in assuming a donative intent on the offeror's part. Here it is obviously fair to imply a promise to compensate. 62 The real challenge to freedom of contract is to be found in the growing recognition of a precontractual duty to speak in situations where no benefit was conveyed. Thus modern commercial law has increasingly imposed on members of the business community a duty to reject incoming orders if, on the basis of custom and usage or a prior course of dealing, the offeror was justified in expecting a reply should the order not be accepted. This is particularly true if the offeree or his salesman has solicited Page: 417 the offer. 63 Some legal systems have reinforced commercial custom by statute, requiring certain classes of merchants to reject explicitly. 64 But modern contract law has not stopped at this point. The traditional way of treating a delayed acceptance or one which contains additional or different terms as a mere counteroffer which could be ignored with impunity proved unsatisfactory. Typically, statute and case law in civil law countries, responding to felt business needs and notions of fair dealing, have imposed on the offeror a duty to reject a delayed acceptance. 65 Under our law the risk of a delay in transmission of an acceptance customarily falls on the offeror, since acceptance is effective on dispatch rather than, as the civil law has it, on receipt, and thus protection of the offeree is less often necessary. When such circumstances have arisen our courts have occasionally provided such protection when the offeror, after receipt of the belated acceptance, remained silent even though he had reason to know that the offeree believed the acceptance was timely. 66 The commercial law of the civil law countries tends to treat the problem of the "variant" acceptance similarly: merchants who receive a letter of confirmation which does not accurately express the prior understanding have been put under a duty to protest. Inaction will make the new terms binding unless they contain material deviations or are made in bad faith. 67 Our law, by contrast, has until recently strictly adhered to the rule that offer and acceptance must match before we have a contract. 68 Here the Uniform Commercial Code, guided by notions of good faith, has made an innovation which brings our law closer to the civil law. In dealings between merchants, the terms of a timely "variant" accept Page: 418 ance or of a letter of confirmation will become part of and consummate the contract if not objected to, so long as the changes are not material, and the offer did not expressly limit acceptance to the original terms. 69 Should contract law venture beyond these fairly well recognized classes of cases? Should it, on general principles, impose a duty to speak whenever notions of good faith and fair dealing so demand? Not all legal systems answer in the affirmative. French law, for instance, has been rather reluctant to invoke notions of good faith on a broad scale. Still, the triers of fact, we are told, have considerable leeway in evaluating the circumstances of an individual case. 70 German law, by contrast, has gone far in its break with tradition. Notions of good faith and culpa in contrahendo have become powerful instruments in the hands of courts willing to protect what they regard as reasonable expectations created by inaction. And the application of these principles has not been confined to transactions between merchants. 71 In our own case law there is striking language expressing a good faith philosophy: "When a party is under a duty to speak, or when his failure to speak is inconsistent with honest dealings and misleads another, then his silence may be deemed to be acquiescence." 72 But it would be rash to regard this statement as a reliable guide through the labyrinth of our law on silence. To be sure, the statement has been used in situations when it was or should have been clear to one of the parties how his conduct during negotiations was understood by the other party and yet he did nothing to correct the impression. 73 But in the light of other cases denying protec-
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tion we may be justified in saying that the statement has more of ten been honored in the breach. 74 The traditional notion that parties when negotiating for a contract should look out for their own protection is still exercising a powerful pull. As a result, the boundaries of the counterrule are quite fluid. There is in our case law much experimentation with good faith notions by trial and error. This may indicate an awareness of the dangers inherent in "well-meaning sloppiness of thought" 75 which, freely indulged in, would make it exceedingly hazardous to enter into negotiations for a contract.
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There is one area of contract law, however, where a considerable body of case law has not regarded a policy of judicial nonintervention as the better part of valor. In the socially very important context of life insurance contracts, a goodly number of courts have been quite daring. They have used culpa in contrahendo notions to protect expectations created by applications for life insurance when the insurance company was guilty of unreasonably long delay in processing an application. Insurance companies frequently have been subjected to tort liability for the face amount of the policy if the applicant for insurance was an acceptable risk and had paid the first premium. In a few instances "negligent delay" has been treated as amounting to an acceptance by silence in order to overcome the shortcomings of tort law. 76
No Serious Intent To Contract.
Even when an agreement has not been reached the law of contract can ill afford to deny protection to an innocent party against abuse of the privilege to break off. However much the various legal systems may differ in detail as to the scope of precontractual duties, they do not permit, broadly speaking, a party to break off negotiations with impunity in pursuance of a scheme never to come to terms. Under the civil law a party who has used negotiations solely to induce the other party to take a desired course of action and terminates them after his goal has been accomplished, will have to answer in damages to the party whom he has strung along. 77 Our Courts are also able Page: 420 to protect the victim in such a situation with the help of the doctrines of misrepresentation and promissory estoppe1. 78 Another avenue of recovery is indicated by a recent Court of Claims case involving an alleged violation of the Armed Services Procurement Act of 1947. The act provides that unless the public interest requires the rejection of all bids, the one most advantageous to the Government shall be accepted. The plaintiff, claiming that his bid was rejected in favor of a higher bidder's as a result of arbitrary action taken in bad faith by the contracting officer, sued f or damages asking both for bid preparation expenses and loss of profits. A motion to dismiss the complaint on the ground that it did not state a cause of action was denied. Although, as the court held, the act confers no statutory right on plaintiff to sue on the ground that an award was made to a bidder whose bid was not "most advantageous to the Government," nevertheless an invitation for competitive bidding contains an implied promise to give bids fair and honest consideration. As a result, plaintiff, who had submitted the lowest bid, was held entitled to recover, not his lost profits, but expenses in preparing the bid, provided he was able to show "that bids were not invited in good faith, but as a pretence to conceal the purpose to let the contract to some favored bidder . . . ." 79 Thus, the decision qualifies the traditional rule that a party who invited bids has the right to reject for no reason at all. 80
C. The Firm Offer Problem
Once negotiations have reached the stage where one of the parties has made an offer, contract law is confronted with delicate problems of adjusting the possibly conflicting interests of the parties. Should an offeree be entitled to rely on an offer or should the offeror, according to the bargain (reciprocity) principle, be Page: 421 free to revoke with impunity so long as the other party has not committed himself by acceptance? Should a middle position be taken? This would mean that a mere offer cannot be relied upon. The offeree who changes his position before acceptance has himself to blame if the offeror changes his mind. But a firm offer, i.e., an offer coupled with a promise to keep it open for a stated period, might be treated differently. All of these solutions have at one time or another been adopted by the various legal systems. 81 Considerations of tradition, of logic, and of utility have been given different weight.
The German law, in its solicitude for the interests of the offeree and in order "to speed up transactions," has gone farthest in breaking with the bargain principle. Unless the offeror by appropriate language has given fair warning to the offeree that the offer is not binding, any offer once communicated is binding. 82 But an offer lapses if there is no timely acceptance and the risk of loss or delay of an acceptance is on the offeree and not, as under common law, on the offeror. 83 The French law has not gone quite so far. An ordinary offer is revocable until accepted. On the other hand, the firm offer, which may set a period for reply either expressly or "by implication," is binding. There is considerable controversy with regard to the consequences of revocation. According to one view revocation is ineffective; according to another it entitles the offeree to reliance damages. 84 The common law treatment of offers, even of firm offers, still shows the strong influence of the bargain principle. Contract liability, as a rule, is treated as bargain liability. An offer, being without consideration, may be revoked, unless under seal, Page 8/28 www.Trans-Lex.org -Please cite as: www.trans-lex.org/125100 at any time prior to acceptance even though a stated time is given to the offeree to make up his mind as to the merits of the offer. 85 This Page: 422 approach, however, has come up against ever-increasing attack, mainly in the field of so-called unilateral contracts, for not being in line with the demands of good faith in business dealings. A host of doctrines has been employed to protect the offeree who proceeded in good faith to comply with a proposal for a unilateral contract, even though the action taken was insufficient technically to constitute an acceptance. 86 Of particular interest for our purposes is the emergence of case law differentiating in the interest of fair dealing between various types of unilateral contracts, or demanding that revocation be in good faith, or using doctrines of an implied subsidiary contract, estoppel, and constructive cooperation. Thus for instance, a broker's authority must be revoked in good faith, and not in order to deprive him of his commission. 87 These techniques, judged in terms of their function, can be classified as instances where culpa in contrahendo notions have been used to create binding relations.
The need for protecting the offeree is not so obvious in the field of bilateral contracts, certainly to the extent that means for self-protection are available to him. He has himself to blame for expense incurred in relying on an offer if he has failed to protect himself by dispatching an acceptance, securing a conditional contract or an option. This philosophy underlies Learned Hand's celebrated decision in James Baird Co. v. Gimbel Bros., involving the revocation of a mistaken bid made by a subcontractor to a general contractor. 88 Revocation came after the general contractor, using defendant's figures, submitted a bid, but before the contract was awarded to him and before he had accepted the defendant's offer in the mode prescribed by the offeror. Plaintiffs,
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who had to go into the market and had to buy at a higher price, were denied recovery because they "had a ready escape from their difficulty by insisting upon a contract before they used the figures," and, as the Court added, "in commercial transactions it does not in the end promote justice to seek strained interpretations in aid of those who do not protect themselves." Plaintiff s' attempt to invoke promissory estoppel was equally unsuccessful. The Court, resorting to the bargain theory, had this to say: "the defendant offered to deliver the linoleum in exchange for the plaintiff's acceptance, not for its bid, which was a matter of indifference to it." 89 This war of disposing of the case is not altogether satisfactory. It takes for granted that "the very fact of making a promise conditional an acceptance [implies] . . . an exclusion of creating an obligation in any other way." 90 Furthermore, it assumes that the general contractor could have shopped around for better terms after having been awarded the contract, or that he was able to protect himself by arranging for a conditional acceptance. However, conditions in the industry might render such procedures impracticable. 91 As a result of this reasoning it becomes irrelevant, from the court's point of view, that but for the mistake the defendant would not have revoked. Consequently, the court found it unnecessary to go into the question of whether the defendant was careless under the circumstances or whether plaintiff should have realized that the quoted price was too good to be true. Offer law, as applied by the court, protects the careless offeror and there is no room for applying a culpa in contrahendo doctrine. The offeror is not forced carefully to prepare his offer. He is safe if he discovers his mistake and revokes so long as there has been no acceptance even though the offeree has used the bid to his detriment. The case of Robert Gordon, Inc. v. Ingersoll-Rand Co. 92 furnishes an illustration. Here the ambiguity of an offer was actually called to the attention of the offeror, who did nothing to correct the mistake; yet he was allowed to escape liability.
A recent California case 93 may, however, indicate a new trend.
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Judge Traynor, speaking for a unanimous court, denied the defendants the privilege to revoke until acceptance. To be sure, in rationalizing the result, the court found under the circumstances of the case compelling reasons for implying a subsidiary promise not to revoke, supported by foreseeable and injurious reliance in lieu of consideration. But the court added a culpa in contrahendo argument by emphasizing that the mistake in the offer which was the reason for defendant's revocation was due to defendant's negligence.
The Restatement's efforts to provide courts with guidelines in their attempt to strike an acceptable balance between the principles of reciprocity and fair dealing, and to assure an orderly development of the case law cannot be called wholly successful. The all or nothing formula employed in section 45, making an offer for a unilateral contract irrevocable on part performance, is too blunt an assault on classical consideration dogma. It amounts to an overcorrection if part performance Page 9/28 is, read to include any part performance, however small. 94 Section 90, by contrast, is on the whole an admirable attempt to channel the case law on promissory liability. It carefully balances the conflicting interests of promisor and promisee by stressing foreseeability and substantiality of reliance as prerequisites of liability. It admonishes the courts to impose liability only "if injustice can be avoided only by enforcement of the promise." This happy phrase leaves enough room for judicial creativity. Much of the success of this section depends on whether it is read in a flexible spirit. The formula employed is elastic enough to permit a court to vary the quantum of recovery with the facts of the individual case. Recovery, if any, need not be for the expectation interest; the reliance interest may be sufficient to make the victim whole.
D. "Instinct with an Obligation"
There is one line of cases, neglected by the Restatement, where the need to balance notions of fair dealing against the requirement Page: 425 of reciprocity has led the courts into remarkable creativity. They have construed apparently one-sided and therefore not binding transactions into reciprocal bargains so as to protect legitimate expectations. The formula used has found its most felicitous expression in the New York case law. In Wood v. Lucy, Lady Duff-Goydon, 95 defendant, a successful "creator of fashions," had entered into an elaborate agency agreement with plaintiff, giving him the exclusive right to place her designs on sale or to license others to market them. In addition, the contract gave plaintiff exclusive authorization, subject to defendant's approval, to place her endorsement on the designs of others. In return, defendant was to receive one-half of all the profits and revenues derived from any sales plaintiff might make. Violating this agreement, the defendant herself placed her endorsement on fabrics, dresses, and millinery without the plaintiff's knowledge and kept all the profits. When sued for damages, defendant argued that there was no contract, since plaintiff did not bind himself to do anything. Rejecting this argument, Cardozo, seizing upon a phrase coined in an earlier New York case, had this to say:
It is true that he does not promise in so many words that he will use reasonable efforts to place the defendant's indorsements and market her designs. We think, however, that such a promise is fairly to be implied. The law has outgrown its primitive stage of formalism when the precise word was the sovereign talisman, and every slip was fatal. It takes a broader view today. A promise may be lacking, and yet the whole writing may be "instinct with an obligation," imperfectly expressed (Scott, J., in McCall Co. v. Wright, 133 App. Div. 62; . . . ). If that is so, there is a contract. 96 Such judicial intervention in the interest of fair business dealing has played a significant role in the evolution of the law governing dealer franchises, 97 and has determined the outcome of litigation in numerous other types of contracts. 98 Page: 426
III. THE MEETING OF MINDS
When dealing with the comparative law of misunderstanding and mistake in the formation of a contract, it is quite tempting to point to the different role assigned to assent under the common and under the civil law. The common law, we are told, emancipating itself about the middle of the last century from the civil law influence, has abandoned the "will" theory in favor of the declaration or "objective" theory of assent. 99 The expression of assent and not the assent itself has become the essential element of contractual liability. The civil law, by contrast, the argument suggests, is still strongly influenced by a subjective test of intent: the meeting of the minds theory. As a result, to protect the legitimate expectations it has developed the culpa in contrahendo doctrine, just as the common law before the advent of the objective theory resorted to estoppel for the protection of a promisee against negligent use of language 100 -one of the kinds of blameworthy conduct creating culpa in contrahendo liability. In developing the objective theory of contracts which is presumably divorced from notions of fault the common law has transcended culpa in contrahendo notions and has made this doctrine unnecessary.
This way of looking at common and civil law, however plausible, overstates their differences. The common law of contract cannot be explained by the objective theory standing alone. To be sure, there are very powerful statements in the case law advocating or defending the objective theory of contracts, 101 and yet the considerable number of common law cases invoking the subjective theory shows that it is surviving the formidable attack of the objectivists. Resort is had to the "discredited" subjectivist theory in situations where the courts feel a rigid application of the objective theory would lead to Page 10/28 www.Trans-Lex.org -Please cite as: www.trans-lex.org/125100 socially undesirable results. 102
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Similarly, the civil law cannot be explained in terms of the will theory standing alone; a compromise solution combining elements of the objective and the subjective theories of contracts has been found. 103 We have chosen the areas of misunderstanding and unilateral mistake to demonstrate the influence of notions of culpa in contrahendo and good faith in both civil and common law. Even under a regime advocating the objective theory, there is still room, as we shall see, for a culpa in contrahendo doctrine.
A. Misunderstanding
Statements are very frequent that in order to have a contract there must be an expression of agreement. In this country orthodox theory actually insists on denying the existence of a contract where overt expressions of assent do not match even though there is a meeting of minds. 104 The civil law, by contrast, would have no difficulty in coming to the opposite conclusion. The practical importance of the issue is well illustrated by United States v. Braunstein, 105 where a clerical error made the terms of the offer as repeated in the acceptance differ from those of the original offer, and the court therefore refused to find an acceptance, although one was intended and the offeror was or should have been aware of this fact. The case illustrates the dealing at arm's length philosophy and the security of transactions ideal in the extreme.
The difficulties encountered by rigidly applying an objective theory stand out vividly in Gases, such as the celebrated Raffles v. Wichelhaus, 106 involving latent ambiguity, 107 frequently called Page: 428 "mutual misunderstanding" or "mutual mistake." This case dealt with the sale of a cargo of cotton "to arrive ex `Peerless' from Bombay." Unfortunately, there were the ships with the same name but with different sailing dates. The seller meant a Peerless which arrived in December, the buyer a Peerless which arrived in October, and refused the December shipment. In the suit by the seller against the buyer for non-acceptance the court gave judgment for the buyer. Under our law the decision makes good sense since there was no meeting of minds (no consensus ad idem) and due to the ambiguity of the phrase, the objective theory could not be invoked. 108 Of course, this is only true if we assume that neither party was nor should have been aware of the ambiguity or that both were equally negligent.
The solution denying contractual liability in the absence of culpa in contrahendo would be acceptable to a German lawyer. If both parties were negligent the loss would be divided in accordance with the comparative negligence of the parties. 109 If one of the parties knew or should have known that there were two vessels with different sailing dates, then under the American law there would be a contract f or the goods from the steamer which the innocent party had in mind. German law, by contrast, would deny that a contract had come into existence. 110 But following culpa in contrahendo rules, liability would be imposed on the "negligent" party to the extent of the reliance interest of the other party. To sum up, under the German solution of latent ambiguity, the nonassenting party is not liable at all if he was not negligent or if there were no reliance damages; under the American solution, the party who knew or had reason to know the meaning placed on the contract by the other party is bound in Page: 429 accordance with the objective theory of contracts. But notions of good faith and culpa in contrahendo often furnish the justification for applying the objective theory. Cases denying the existence of a contract or recovery typically stress either that both parties acted in good faith or that the losing party was lacking in good faith or was guilty of negligent use of language. 111
B. Unilateral Mistake and Culpa in Contrahendo
Ever since Jhering's famous and successful attack on the will theory, the problem of how to deal with unilateral mistakes has played a major role in the evolution of culpa in contrahendo in civil law countries. The civil law system, on the whole, has seen no reason for a radical break with consensualist tradition (the meeting of minds theory) in favor of the objective theory of contracts. Equitable arguments, the civilians argue, can be advanced in favor of either theory. 112 To be sure, expectations created by conduct are worthy of protection. And yet, as the civil law literature emphasizes, the solution of the mistake problem advocated by the objective theory of contracts with its indiscriminate protection of the promisee is too harsh on the promisor and quite wasteful. 113 There is no need for protecting the expectation interest à outrance, pushing Page 11/28 through a contract tarnished by mistake, particularly so long as the promisee has not acted in reliance on its validity. Broadly speaking, the civil law, influenced by such considerations, has steered a middle course between will and objective theories, attempting to combine the good features of each approach. It has narrowed the domain of operative unilateral mistake and has used the culpa in contrahendo principle to create a strong incentive for avoiding careless manifestations of assent and to protect the innocent party against loss.
The Civil Law.
The meagre and obscure provisions of the French Civil Code dealing with mistake are strongly influenced by consensualist tradition. 114 Article 1108 enumerates as one of the Page: 430 essential conditions for the validity of a contract the consent of the party who binds himself. Article 1109 declares that there is no valid contract if consent was given by error, but this provision is qualified in article 1110 with regard to two important types of mistake. 115 An error as to the object (error in objecto sive corpore) is not a ground for nullity of a convention unless it goes to the very substance of the thing forming the object of the contract, and an error in persona is inoperative unless the identity of the person is one of the convention's main grounds. The code makes no provision f or the protection of the nonmistaken party. To safeguard his interests, case law and literature have narrowly circumscribed error in substantia. 116 Under the prevailing view the mistaken party is entitled to relief only if his factual assumption constituted the dominant motive, the principal consideration, for making the contract, and the other party was aware of this fact. 117 Furthermore, due to the influence, however indirect, of culpa in contrahendo notions there is a tendency either to restrict relief to cases of excusable error or to compensate the innocent party by awarding him reliance damages. But no protection will be accorded to a party aware of the fact that the other party was mistaken as to a matter regarded by him as essential. 118 Under German law a unilateral mistake entitles the mistaken party to avoid a legal transaction only under certain conditions. First, the mistaken party would not have made the "declaration of intention" had he known the true facts and reasonably appre-Page: 431 ciated the situation. Second, the mistake to be operative must fall under three specifically enumerated categories. The first two are mistakes in respect to the declaration itself. In the strange language of section 119 (1) of the German Civil Code the party must either be mistaken as to its purport or not have intended to make a declaration of that purport at all. The third type of mistake, referred to in section 119 (2) , is a mistake concerning any characteristic of the person or subject matter of the transaction that is considered essential in ordinary affairs. 119 A mistake in value according to the case law is not essential. 120 Nor is an error in motive unless it affects essential qualities. 121 Errors in calculation have played a significant role in the case law. Despite strong criticism by the literature they have been classified by the Reichsgericht not as errors in motive, but as errors in purport, and therefore operative, provided the negotiations have brought home to the other party that the price stated was intended to be the price resulting from correct calculation. 122 The privilege to rescind presupposes neither palpability of the mistake, nor the absence of negligence. The other party, however, is entitled to receive compensation from the avoiding party even though the latter was not negligent. 123 The liability of the mistaken party to make compensation is absolute. Strictly speaking, therefore, as we are told, liability is not predicated on culpa in contrahendo. 124 Yet, the measure of liability is limited to the reliance interest traditionally associated with the culpa in contrahendo principle. Recovery cannot exceed the expectation interest. If the other party knew or should have known of the mistake, no protection will be granted. 125 The solution of the mistake problem offered by the Swiss law is Page: 432 a good deal more flexible. Only material (essential) mistakes are to be considered. The broad provisions of the Swiss Code of Obligations give the courts considerable leeway in determining the required materiality of the mistake and the measure of recovery. 126 Article 24 of the Code of Obligations enumerates a list of situations where the mistake is to be regarded as essential but adds that it is not exclusive. The list includes a mistake as to the. nature of the transaction, the identity as opposed to the mere quality of the person or object, a substantial mistake as to the quantum of the promised performance or counterpromise 127 and a mistake regarding a fact assumed as a necessary basis of the contract in the Page 12/28 light of good faith and fair dealing. 128 An error calculi entitles the mistaken party to rectification if the agreement discloses the means of arriving at the price. In contrast to the German law, the duty to compensate the other party presupposes fault, and in an appropriate case the court may give protection to the expectation interest. Relief may be denied to the mistaken party if the granting of relief would bring about a conflict with notions of good faith and fair dealing, particularly if the other party is willing to let the contract stand in accordance with intentions of the mistaken party. 129 
The Common Law.
The civil law treatment of mistake, particularly unilateral mistake, as worked out by the German law, has come in for a good deal of criticism by Anglo-American writers in comparative law. Three arguments have been made in the main: First, under the civil law, its critics tell us, no weight is given to the "psychological effects of the promise and of its -subsequent repudiation, upon the promisee, in cases where the promisee has done no overt prejudicial act in reliance upon the promise. The promisee may have made his plans and even have altered his external conduct in innumerable ways in reliance upon the promise, and yet such injuries go uncompensated. Non-economic . . . interests and mental injuries are not taken into account." Since it is most difficult to prove and to evaluate the promisee's disappointed expectations, the common law courts justifiably were driven to adopt the other alternative, namely, to Page: 433 allow the promisee to recover the standardized value of his bargain. 130 Second, the common law cannot afford to adopt the civil law solution of the mistake problem, since it has no culpa in contrahendo doctrine. 131 Third, by subjecting to liability the party responsible for the mistake, the objective theory of contracts creates a powerful incentive to avoid careless manifestations of assent. 132 In short, the ideal of security of transactions demands an objective theory of contracts and a confinement of operative unilateral mistake within narrow limits. Thus, the impression of a deep cleavage emerges, at least on the doctrinal level, between the civil law and the common law, the civil being identified with the will theory, the common law with the objective theory of contracts. 133 Indeed, there is the powerful authority of the Restatement of Contracts which says that the mistake of only one party (as against mutual mistake which is operative) does not of itself render the transaction voidable even though it forms the basis on which the mistaken party enters into the transaction. 134 But there is a widening countercurrent of case law which stresses factors relevant under the culpa in contrahendo doctrine. Protection to Page: 434 the victim of mistake has always been accorded when the mistake was caused by fraud or misrepresentation of the other party. But the courts have increasingly come to realize that the objective theory of contracts must give way whenever the security-of-transactions principle comes into conflict with notions of good faith and fair dealing. Protection, therefore, is no longer limited to the fraud and misrepresentation situations. A party will not be permitted unconscionably to profit at the expense of another who, as he knows, has made a "costly error"; 135 and the domain of palpable mistake has come to include situations where the mistake should have been known. 136 Since many courts, to accomplish results which they have regarded as fair and just, have refused mechanically to apply the unilateral-bilateral mistake dichotomy, the line between hard bargains which are enforceable and those affected by operative mistake has become quite fluid. 137 Over the last decades notions of good faith and fair dealing have undergone a steady process of further expansion, particularly in the field of public construction contracts. By means of the notion of unconscionability, 138 bidders for public construction contracts whose bids were based on "honest" errors in calculation or computation were granted relief provided the errors were "excusable," had serious financial consequences, and the nonmistaken party had not acting in reliance substantially changed his Page: 435 position to his detriment. 139 The mere fact that an offer of a higher bidder had to be accepted has not been regarded as a change of position fatal to relief, particularly if due to statute or charter provision the other bids were still outstanding. Occasionally, relief has even been granted where the mistake was impalpable. 140 Where relief was denied, the unilateral character of the mistake often has been regarded as only one of the factors to be considered. Stress has been laid on the absence of clear and convincing evidence as to the honesty and seriousness (materiality) of the mistake, the fact that the status quo could not be restored, and the "negligence" of the mistaken party claiming relief. 141 An increasing number of decisions have even taken the position that a mere slight degree of negligence will not bar relief. 142 To be sure, many of the mistake cases where relief was granted involved public construction contracts in which plaintiff f aced forfeiture of a deposit or bond statutorily required to secure a bid. 143 But the liberalization of the objective theory of contracts has not been confined to these construction transactions. Nor has it been limited to releases. 144 Relief has been granted for bona
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fide and material mistake of expression where the mistake concerned the essential terms of a writing; 145 or where a buyer of land innocently bought the wrong piece, or was mistaken as to the availability of access roads. 146 Even in -the field of sales of goods where one might expect strict adherence to the ideal of security, courts have accorded relief from mistakes as to substance (identity of the subject matter), as contrasted with mere quality, 147 unless the risk of mistake was assumed by the party seeking relief according to the "intent of the-contract." 148 While miscalculations of prices or errors as to quantity bought or sold have often been regarded as inoperative, several of the decisions denying relief have emphasized the fact that the transaction was executed or a change of position had taken place. 149 The significance of these statements qualifying traditional mistake doctrine is difficult to assess. It is quite tempting to dismiss them as dicta gratuitously thrown in. And yet they may express an uneasy awareness of tension between the living law of contracts and case law. Unfortunately, we know far too little about the former. But there is enough information to indicate that the business community does not always regard a contract as a "steel chain" but often "only as a tentative arrangement, even after the legal requirements of contract have been satisfied." To the extent that the business community permits cancellation with impunity, or upon payment of reliance damages (reimbursement of expenses incurred), the strict rules of contract law with regard to unilateral mistake have lost Page: 437 some of their vigor. 150 Unfortunately common law courts have generally felt that they had no alternative other than to enforce or deny a contract. Equity, on the other hand, has occasionally granted rescission or refused specific performance on payment of reliance damages. 151 To sum up, in attempting to find acceptable solutions mediating between the legitimate interests of both promisor and promisee, traditional doctrine in this country has been redefined by a body of case law too large to be ignored. In this process of refinement of our law of contract, culpa in contrahendo and notions of unjust enrichment have played a significant role. While in the civil law countries culpa in contrahendo has been used in large measure to mitigate the will theory, the common law starting from the other end has employed it as one of its weapons to soften the rigor of the objective theory of contracts. In this country the process of mitigation has found further manifestation in the notion that a mistaken party should be protected against oppressive burdens when rescission would impose no substantial hardship on the party seeking enforcement of the contract. Thus a link has been established between operative mistake and unjust enrichment. Here is an instance where the common law will look into adequacy of consideration. This variance from the general rule is not surprising, since the ordinary interest in protecting a price mutually arrived at is not present here.
C. Fraud and Misrepresentation
Fraud and misrepresentation are types of conduct which clearly illustrate the operation of the culpa in contrahendo principle. Their place is in the category of mistake; the person guilty of fraud or misrepresentation either creates or takes advantage of mistake. The role within the contract system played by the two concepts will depend in large measure on its attitude with regard to unilateral mistake. A law of contracts which broadly allows "rescission f or unilateral mistake obviously will assign to fraud and Page: 438 certainly to misrepresentation a smaller function than will a legal order which regards unilateral mistake as either inoperative or confines its relevance within narrow limitations. The constant emphasis on the fraud or misrepresentation exception to the unilateral mistake rule in the common law literature is therefore not surprising. Nor is the tendency to expand the category of palpable error. But it would be rash to assume that in the civil law countries, by contrast, fraud and misrepresentation are relevant only in the context of damages. Despite the more liberal attitude of the civil law there are certain types of unilateral mistakes which remain unprotected unless they are caused by fraud. This is true, for instance, with regard to a so-called mistake in motive. 152 Non-fraudulent misrepresentation also, as we shall see, is not a superfluous category because of the treatment of unilateral mistake.
Concealment and Nondisclosure.
Page 14/28 Fraudulent misrepresentation has of ten been dealt with in both common and civil law literature. There is no need therefore to cover it in detail once more. However, one complex of problems intimately connected with the fraud issue deserves special attention for purposes of our paper: nondisclosure and concealment. An investigation of the scope of the "duty to disclose" on a comparative law basis is most rewarding; it leads us straight to the heart of the philosophy underlying the law of contracts. Particular emphasis will be given to the German law because its case law and literature contain a rich discussion of the issues involved.
Influenced by notions of good faith and fair dealing, the German law, as we recall, appears to have gone to extremes in imposing upon a party to a contract the duty to disclose material matters inaccessible to the other party. 153 But on closer examination of case law and literature we discover that the first impression may well be misleading. By and large courts have been well aware of the natural antagonism of interests between seller and buyer. Despite the sweeping language occasionally employed, 154 the courts have refrained from imposing a duty to disclose indiscriminately and wholesale. Rather, the scope of the duty varies with the type of transaction involved and with the circumstances of the individual case. Stricter demands of frankness are made in transactions of a fiduciary nature (mandate, partnership, insurance) Page: 439 than in sales and leases. 155 On the other hand fiduciary relationships do not form a closed system. They can come into existence ad hoc by virtue of the surrounding circumstances. The buyer, for instance, may indicate to the seller that he is relying on him as an expert. 156 Or, if one of the parties is aware that the other is unable to understand the contents of a writing because of a physical handicap, he is under a duty to enlighten the handicapped person. 157 Questions asked may enlarge the duty to disclose. The seller of a house, for instance, asked about the quality of its structure, is under a duty to disclose all structural defects; he has to disclose all matters whose materiality to the buyer becomes evident on the basis of the latter's question. 158
Caveat Emptor.
The attitude of the common law appears to be quite different, a phenomenon of ten commented upon during the formative period of the case law of contracts in opinions fully aware of the civil law. The common law, we are told, in contrast to the civil law, which follows the maxim of caveat venditor, pays obeisance to the maxim of caveat emptor. 159 To be sure, the famous principle has found its most frequent expression in nineteenth-century sales law. The celebrated case of Smith v. Hughes informs us that "there is no legal obligation on the vendor to inform the purchaser that he is under a mistake, not induced by the act of the vendor." 160 And an eminent text states that the seller may let the buyer cheat himself ad libitum but must not actively assist him in cheating himself. 161 Caveat emptor, backed up by powerful arguments of public policy, has greatly retarded the evolution of implied warranties. Parsons represents the typical attitude of classical sales law: country, caveat emptor, -let the purchaser take care of his own interests. This rule is apparently severe, and it sometimes works wrong and hardship; and it is not surprising that it has been commented upon in terms of strong reproach . . . . But the assailants of this rule have not always seen clearly how much of the mischief apparently springing from it arises rather from the inherent difficulty of the case. As a general rule, we must have this or its opposite; and we apprehend that the opposite rule, -that every sale implies a warranty of quality, -would cause an immense amount of litigation and injustice. It is always in the power of a purchaser to demand a warranty; and if he does not get one, he knows that he buys without warranty, and should conduct himself accordingly; . . . and he must not ask of the law to indemnify him against the consequences of his own neglect of duty. 162 The philosophy of caveat emptor, the legal profession was convinced, was not in conflict with notions of good and fair dealing. The duties of good faith, Chancellor Kent tells us, must be reconciled with the "claims of convenience . . . to every extent compatible with the interests of commerce." If the diligent is not to be deprived of the fruits of his superior skill and knowledge acquired by legitimate means the law cannot afford to go to the "romantic length of giving indemnity against the consequences of indolence and folly, or a careless indifference to the ordinary and accessible means of information." 163
The sentiments expressed in these statements were in keeping with the temper of the times. Small wonder that the authority of caveat emptor was not confined to sales law. It is, as Bell v. Lever Bros. assures, a principle of universal validity. 164 In the absence of a fiduciary obligation parties may put each other at arm's length.
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This attitude has profoundly affected the law of concealment. Silence as such, i.e., mere nondisclosure, does not constitute concealment. Active suppression is required. 165 As the Restatement of Contracts and a considerable number of' modern cases illustrate, the impact of these ideas is noticeable to this day. 166 But the moral and emotional appeal of caveat emptor has lost much of its force. Our attitude with regard to good faith and fair dealing has undergone or is undergoing a profound change. As a result caveat emptor is in retreat.
Counterrules to Caveat Emptor.
Even in its heyday the great maxim had its limitations in the form of counterrules and exceptions and these are continuously gaining in strength. However strong the sentiments in favor of caveat emptor, our case law never failed to emphasize that the law must afford reasonable protection against fraud in dealing. And it has become increasingly difficult to draw a clear line between "active suppression" which constitutes fraud, and mere silence which does not. In the language of Lord Eldon, "a very little is sufficient to affect the application of [caveat emptor ] . . . . If a word, if a single word be dropped which tends to mislead the vendor, that principle will not be allowed to operate." 167 And a New York case informs us that "it depends upon the circumstances of each case whether failure to disclose is consistent with honest dealing. Where failure to disclose a material fact is calculated to induce a false impression, the distinction between concealment and affirmative misrepresentation is tenuous. Both are fraudulent." 168 Furthermore, facts which are true when said must be corrected if they have become untrue by the time the contract is entered into. 169 The common law has always recognized the existence of contracts uberrimae fidei, to which caveat emptor does not apply. Insurance contracts provide the outstanding example. Here "in Page: 442 the nature of things" one party, the insured, has "superior knowledge" of the facts material to the other party's, the underwriter's, decision to issue or not to issue a policy, and the underwriter must rely upon the applicant's making full disclosure. 170 The law, therefore, quite early developed a duty of full disclosure, giving concealment in insurance law a broader meaning than in the ordinary law of contracts. 171 But the duty to disclose is not limited to insurance contracts. It extends, although in varying degrees of intensity, to other fiduciary and confidential relations. 172 Finally, and most importantly, the evolution of implied warranties of quality which, as Parsons correctly saw, are incompatible with caveat emptor has considerably reduced its domain, at least in sales of personal property. Their development, which replaced and standardized the duty to disclose, became inevitable with the advent of mass production of goods which were no longer there to be seen and traded face to face by neighbors. 173 Sales law had to make sure that goods bought were of fair merchantable quality, or fit for the buyer's purpose, unless he had not relied on the seller for the determination of quality. As a result of this development caveat emptor, a New Jersey court asserts, "is very nearly abolished" so far as personal property is concerned. 174 Indeed, the need for imposing an implied warranty liability is
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being realized in areas other than the sale of goods; 175 but there are still vitally important transactions outside its domain.
The sale of real estate seems to form a dramatic illustration. Hornbooks and case law often make the flat statement that there are no implied warranties of quality in the sale of real property. Caveat emptor, we are told, still rules supreme and frequently no distinction is made between new and old housing. 176 However one might feel about the social desirability of applying caveat emptor to the sale of an old house, the seller of a new house, one would expect, should be held to "an implied warranty" that the house was built in an efficient and workmanlike manner, particularly if he is the builder. 177 But a number of courts have been rather reluctant to impose a warranty liability, even on the buildervendor. 178 To correct the shortcomings of this point of view, some courts, somewhat artificially, have distinguished between the sale of a finished house and one in the process of construction, imposing an implied warranty in the latter case. 179 Other courts have protected the buyer of real estate including the buyer of an old house, by expanding the domain of misrepresentation or by imposing on the seller a duty to disclose to the buyer known material facts which he knows are not within the reach of reasonable and diligent attention. 180 Indeed, courts in general have be-
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Page 16/28 come increasingly aware of the presupposition underlying caveat emptor, stressed in Laidlaw v. Organ: To invoke caveat emptor the means of intelligence must be available to both parties. 181 Finally, since the concepts of fiduciary and confidential relationships are accordion terms, courts have extensive leeway and are able to expand the duty to disclose by creating a confidential relationship ad hoc. 182 Thus, although courts have not always made full use of the arsenal of weapons at their disposal, there is a growing tendency to expand the law of implied warranties and to supplement it by strengthening rules against concealment. The law in the language of Dean Prosser "appears to be working toward the ultimate conclusion that full disclosure of all material facts must be made whenever elementary fair conduct demands it." 183
D. Misrepresentation
It might be thought that misrepresentation as contrasted with fraud is a superfluous category in the civil law due to the treatment of unilateral mistake. But this is not true. The German experience is quite interesting in this respect. The German civil law, to be sure, has no express provision dealing with innocent misrepresentation as contrasted with fraud. The draftsmen of the code probably took the position that the interests of the mistaken party were sufficiently safeguarded by his privilege to rescind and by the provision that the mistaken party is not liable to par reliance damages to a party who knows or should have known of the mistake. And yet negligent misrepresentation has found recognition in the case law. The negligent causation of a mistake not only deprives the party causing the mistake of his right to claim reliance damages but exposes him in turn to reliance damage claims by the mistaken party. 184 In the common law countries relief for material misrepresentation has been continuously expanded. Initially the common law
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was quite reluctant to give damages to the victim of misrepresentation in the absence of fraud. Before the Judicature Act of 1873 the victim of an innocent misrepresentation was only protected at law if the misrepresentation had become a term of the contract or was such as to bring about the complete failure of consideration or, finally, was made recklessly and without care. 185 Equity, however, aware of the injustice of allowing a person who has made a misrepresentation to retain the fruits of the bargain, was ready to gram relief by way of rescission or by permitting the victim to plead misrepresentation as a defense in an action for specific performance. 186 With the fusion of law and equity the principles developed in equity were incorporated into the common law system. 187
Derry v. Peek
Relief in the form of damages, on the other hand, was slow in developing. Derry v. Peek, denying relief for misrepresentation causing only pecuniary loss unless the misrepresentation was fraudulent, 188 created a powerful roadblock to recovery in England. English textbooks inform us that a fundamental difference still remains between fraud and nonfraudulent misrepresentation. In the latter case the victim is entitled only to rescission but not to damages. But, as the textbooks explain, he may receive "indemnification." 189 He is entitled to be put in status quo ante, i.e., if relying on the validity of the contract he has assumed burdens, he is entitled to receive monetary compensation for "obligations discharged or assumed." To preserve the distinction between damages and indemnity, Lord Justice Fry in Newbigging v. Adam 190 adopted the following formula: Plaintiff
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is entitled to an indemnity in respect of all obligations entered into under the contract when those obligations are within the necessary or reasonable expectation of both the contracting parties at the time of the contract. With the help of this formula plaintiff, who was induced to enter into a contract of partnership, was held entitled to be indemnified against the liabilities of the partnership. Lord justice Bowen's formula in the same case was much narrower. The obligations assumed must be created by the contract. This formula seems to have been adopted in a later case which tries to distinguish between "true indemnity" and damages. 191 Plaintiff, a poultry breeder, leased from defendant premises which defendant innocently misrepresented as being in sanitary condition. Plaintiff sued for rescission, and also to recover for rent paid, stock lost, loss of profits on sales, and expenses incurred when its manager fell ill as a result of the insanitary conditions. The court, granting rescission, found that plaintiff was to be put in status quo ante only to the extent of being reimbursed for "rents, rates and repairs under the covenants in the lease'"' but not f or the losses itemized by plaintiff. Otherwise, said the court, instead of indemnity, damages would in effect be awarded which, since Derry v. Peek, are not recoverable in cases of innocent misrepresentation. 192 The doctrine of Derry v. Peek has enjoyed considerable appeal also in this country. But here the reluctance to grant recovery in damages was gradually overcome in many jurisdictions. Negligent misrepresentation causing economic loss has created liability, occasionally going beyond reliance damages, in situations where the misrepresentation amounted to culpa in contrahendo, i.e., was made to the plaintiff in the course of his dealings with the defendant. 193 But, courts have been reluctant to expand liability to cases where the recipient of the erroneous information made "com-Page: 447 mercial use of it in dealing with unspecified strangers," even though the misrepresentor knew or should have known that this might happen. The strangers often remain unprotected, as Ultramares Corp. v. Touche strikingly illustrates. 194 Even in the case of "honest" (nonnegligent) misrepresentation there is a strong tendency in this country to gram reliance (but not expectation) damages to the victim. The reason often given strongly reminds us of Jhering's culpa in contrahendo rationale: a person who makes an unqualified statement that a fact exists implies he knows it to exist and speaks from his own knowledge. Jhering called this behavior culpa; American courts to achieve the desired result frequently label it fraud. 195 Most of the pertinent cases involve sales, rental, and exchange transactions but a few decisions have gone beyond these territories. 196 
Estoppel in Pais.
The story of misrepresentation would be incomplete if we did not discuss another substitute for culpa in contrahendo: estoppel in pais, equitable as contrasted with promissory estoppel. 197 According to the law of estoppel, "one who has made positive statements of fact to another, in reliance upon which the latter has acted, [is precluded] . . . from denying its truth in any controversy between the two parties." Moreover, in the modern view, estoppel is not predicated on scienter or negligence. 198 Estoppel in pais has been used not infrequently to save the validity of a contract. A well-known opinion written by Story maintains that the acknowledgment of the receipt of consideration cannot be contradicted by showing that consideration was not received. 199 Although this application of the doctrine has met strong criticism it has been repeatedly used against insurance companies. They cannot deny the validity of a policy for nonpayment of a premium if receipt of the premium is acknowledged in Page: 448 the policy. 200 Similarly, a surety is estopped to deny the truths of recitals contained in a document signed by him. 201 Insurance law is full of illustrations showing the attempts of courts to adjust with the help of estoppel the insurance policy, which is a standardized mass contract, to the needs of the individual policyholder. Insurance companies have been ready to amend the policy by riders and endorsements. But they have attempted to protect themselves against the risks inherent in the agency system of distribution by curtailing the authority of the agent through nonwaiver provisions, stipulating that waivers to be binding must be by the proper authority in compliance with the terms of the policy. The courts, in order to do justice to the insured, taking into account the psychological atmosphere under which insurance is sold, have frequently corrected nonwaiver provisions by estoppel based on the agent's oral misrepresentation or his knowledge of the true facts. 202
IV. CONCLUSION
Our survey shows that notions of good faith and culpa in contrahendo have not been confined to civil law countries. As our analysis of compulsory contracts, preliminary negotiations, mistake, and misrepresentation demonstrates, the classical ideas of freedom of contract and arm's length dealings are constantly being challenged and modified in response to the demands of good faith and fair dealing. Although the cases do not use the term culpa in contrahendo, its underlying philosophy of responsibility for "blameworthy" conduct has found expression in numerous ways. The increased duty to disclose, the concept of estoppel, the notion of an implied subsidiary promise, the colorful doctrine of "instinct with an obligation," all impose such responsibility. The objective theory of contracts has not obviated the need for some notion such
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as culpa in contrahendo, for it has sometimes proved too weak to protect legitimate expectations of fair dealing, while at other times it has been too harsh in its failure to provide relief from mistake. The ideal of security of transactions, a corollary of the objective theory of contracts, has had to make room for flexibility. In the language of Corbin, "certainty in Page 18/28 the law is largely an illusion at best, and altogether too high a price may be paid in the effort to attain it." 203 Indeed, we may argue that a more satisfactory degree of "certainty" is attained with flexible notions of fairness eliminating the need to circumvent the inflexible application of mechanical rules.
Of course, there are real dangers in any overenthusiastic and indiscriminate embracing of good faith notions. Judicial intervention in the name of fairness must find its limit when it impinges too greatly on private autonomy. And a deterioration of the law of contract into "well-meaning sloppiness of thought" must be avoided so as not to disregard the fundamental moral principle of responsibility for one's own action. Nevertheless, good faith and culpa in contrahendo, used with restraint, are "residual" categories 204 whose existence is vital to an open system of contract justice and to a restriction of contractual freedom in the interest of its own preservation. The law confronts the task, in the interest of certainty, of identifying and categorizing these amorphous "residual" concepts, only to be faced with the realization that this process is never-ending. "Fault in negotiating." Committed to the thesis that liability was based on fault, Jhering had to stretch "fault" beyond recognition to save his theory. Thus if the offeror's death had made a mailed acceptance ineffective, he was deemed at fault for having used the "unsafe" method of correspondence rather than the "safe" way of contracting by parol. 17 The illustration is taken from 1 LARENZ, LEHRBUCH 42. 34 See Grunfeld, Reform in the Law of Contract, 24 MODERN L. REV. 62 n. 2 (1961) . As to classification of compulsory contracts, Patterson, supra note 32, at 743, has pointed out that Anglo-American law, with its consensual-relational duties, its feudal survivals and its original tort theory of contract, can stretch its conception of consensual obligation pretty far." See, e.g., Upton-on-Severn Rural Dist. Council v. Powell, [1942] 1 All E.R. 220 (C.A.). Due to the strong emphasis on contractual intent, the German law had even greater difficulty and developed a new category of implied-in-fact contract, calling it "Faktisches Vertragsverhältnis." See July 14, 1956, 21 B.G.H.Z. 319, 333. This category is not foreign to the American lawyer's thinking. See Costigan, Implied-in-Fact Contracts and Mutual Assent, 33 HARV. L. REV. 376, 383 (1920). 47 The traditional distinction between essential and nonessential terms of a contract should not be overemphasized. The parties may themselves determine which terms are essential, HOLMES, THE COMMON LAW 330, 331 (1881), and even essential terms may be supplied in accordance with the intention of the parties to be bound if objective criteria are available for determining the measure of the obligation. 1 CORBIN, CONTRACTS § 29 (1950) , [hereinafter cited as CORBIN]; 4 R.G.R. KOMMENTAR ZUM HANDELSGESETZBUCH, Vorbem. vor § 373, Anm. 23 (2d ed. 1961) (German law). Modern contract statutes have many gap-filling provisions, not confined to "minor terms." See, e.g., UNIFORM COMMERCIAL CODE § 2-305 (price term). Although to be applicable these provisions, require intent of the parties to be bound, it is so easily found as to amount to a fiction serving principles of fair dealing. Indefiniteness or omission of "minor details" will not impair the contract unless it would be unfair to enforce the remainder. United States v. City of New York, 131 F.2d 909 (2d Cir.), cert. denied, 318 U.S. 781 (1942); see 1 WILLISTON § 48 (3d ed. 1957 ). The civil law is substantially in accord. See SCHWEIZERISCHES OBLIGATIONENRECHT art. 2 (Swit.), introducing a presumption of validity once all essential terms are agreed on, and requiring the judge to fill in disputed secondary terms. Even where the opposite presumption exists, B.G.B. § 154 (Ger.), the demands of fair dealing may prevent invocation of invalidity. Jan. 20, 1954, Bundesgerichtshof, 8 MONATSSCHRIFT FÜR DEUTSCHES RECHT 217 (1954) . 48 
